Effective Defense Voir Dire:
Making Sense of Jurors’ Experiences

Knowing the backgrounds of jurors enables trial counsel to conduct
an effective voir and to communicate easily with jurors during trials
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WHAT every lawyer wants is a favorablg Beach, California, a litigation consulting
verdict. Effective voir dire can be the key firm specializing in jury research, in
to that. A good voir dire followed by an 1986. She is a graduate of the University

= o A
effective opening statement can shape t eof Southern California (Ph.D. 1984, M.S.

N . . . .
Qirection that a case will t_ake. A competent igzaﬁgneo:ég stgzﬁvirgs;%_ogﬁf Iggrsnlta;uag ht
jury consultant can assist an attorney Incoyrses in communication, research
communicating with the jury by making| design, instructional models, psycholody
predictions regarding how each jUI’OI’ will of sex differences, tests and measuie-
view the case. ment, and television and media effects.

These predictions are based on discovgr-She is an associate member of the Amgri-
ing individual juror’s biases. A juror's pasf can Bar Association and contributed tp
experiences, including any exposure fo the Litigation Section’s Task Force of
media coverage, creates biases. Jury feJury Initiatives.
search is a means for identifying thes
biases and dispelling stereotypes. Besidg
stacles to effective presentation of the evb-u watching Ielevision News, peopie may

. . elieve that they know what it is like to be
dence and constructing clear analogies. in an earthquake.

, Attitudes are more likely to change
JURORS' EXPERIENCES when there are no personal experiences re-
The strongest influence on jurors is thefitecting the issue. During voir dire, jurors
particular experience with and exposure toould be asked about their attitudes about
issues pertaining to the trial. During theidrunk driving, but it is more revealing to
lives, jurors have experienced many thingssk about their experiences with automo-
that filter how they will view the trial pro- bile accidents or drinking. If a person was
cess. The closer their experiences match thgassenger in a deadly accident, that expe-
central case issue of a case, the strong&nce will never be forgotten. A bystander
their convictions about the issue. Searchingitnessing a fatal accident may remember
for the behavior or experiences that revedl Seeing a serious accident on television
the core belief of each juror is critical. Thisiews may fix it in one’s memory, but it
epicenter, so to speak, will influence conwill fade away more quickly. Again, the
victions in the deliberation room. closer one is to the actual experience, the
The closer to the epicenter, the strongstronger the effect of that experience.
the experience. If on January 17, 1994, you Experiences are a stronger determinant
were at the epicenter of the Northridgegf verdicts than attitudes. Individuals are
California, earthquake, your experienceroducts of their genetic makeup and envi-
with earthquakes is stronger than if yowonment. Events and cognitive processing
were 30 miles away. Someone 30 mileshape their attitudes. Attitudes shift, but
from the epicenter has a more memorabé&ents and experiences are unchangeable.

>S<perience than someone 300 miles away.
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THE MEDIA not always in court to speak for them-

In deciding on a verdict, jurors draw ors€lves? .
their experiences and their knowledge Answer: “Fair? They should tell their
base, which can vary drastically. Jurors$tory! .
other than jurors who are lawyers or lay 1he€n the defense counsel questions:

students, obtain most of their knowledgg"S- Jones, you said earlier in response to
of the law from television. the plaintiff's attorney’s question that you

thought that the families should have been

A. What Jurors Have Heard/Seen/Read 9iVén an opportunity to tell their story. In
A Civil Action the trial was divided into

_Evenif a particular case does not haveg, siages to separate the cause of the spill
high profile, jurors have heard or reagom any sympathy about these children
something about the legal system prior {4 may or may not have been affected by

their jury service. Virtually all jurors e gpili” can you separate cause of a toxic
watch television. Some jurors have bes‘pill from sympathy?”

come addicted to depiction of trials a la Many jurors also watch “real crime”

Ally McBeal, The Practice, LA Law,gleyision—Hard Copy and the television
Matlock, People’s Courtand Perry Ma- e\ysmagazines such 86 Minutes Tele-
son, all of which have been hit television,sijon newsmagazines have become more
series. John Grisham’s many popular noE‘revalent in the last decade with the addi-
els often show up on the laps of jurorgsn of Dateline and20/2Q The increased
waiting to be called into the courtroomp,mpher of newsmagazines that are aired
Whether television drama accurately, myitiple nights generally throw nega-
shows the courtroom, this depiction b&;ye |ight on defendants. With the in-
comes part of the jurors’ knowledge bas@reased demand for new stories, producers
What matters to the outcome of the trial e |50king more closely for stories of pos-

are the perspectives that the jurors bring {8 e misdeeds from some giant company.

the courtroom. Being portrayed on a newsmagazine is
. . . more common today as are the chances the
B. Combating Negative Media jury pool has been poisoned by the por-
Influences trayal before the jurors are selected.

If there has been a toxic spill, chances Datelinehas hammered the car industry
are the newspapers and television statioims rollover and tire defect cases. We can
in the vicinity of the venue have covereéssume the jury pools have been poisoned
the story and jurors have seen the covery tales of Firestone tire®ateline aired
age. Jurors also may have read the bookattire story the night before we picked a
seen the movieA Civil Action A plain- jury in Los Angeles for a tire manufac-
tiff's lawyer will be smart to bring out theturer (other than Firestone.) We looked at
negative media influences if the judge akhe jury questionnaires and gleaned that a
lows it. The good defense lawyer themajority of the jurors had heard of the
must use the jurors’ responses to the plaiRirestone incidents. It did not make sense
tiff lawyer’s questions to advantage. to eliminate all the jurors who had heard

For example, plaintiff's lawyer ques-of Firestone’s quandary because in es-
tions: “Ms. Jones, have you seen thgence we would have been left with a
movie,A Civil Actior” pool that was less educated. During voir

Answer: “Yes.” dire the defense attorney did a remarkable

Question: “Do you remember when thgob in focusing on the cause of the tire
families of the children who were killedseparation, the jurors’ experiences with
weren't allowed to testify?” driving, and sympathy factors. When ju-

Answer: “No, I'd forgotten about that.” rors talked of their experiences with road

Question: “Do you think that it is fair conditions, the obstacle seemed to be
that the victims or the victims’ families areovercome.
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Often news stories provide only incomerally grow from scapegoating or group
plete knowledge about a case—for exconflict. That is, the more conflict one has
amples, McDonald's coffee spill, Generalith a particular group, the more one is
Motors’ truck fires, claims about the harmlikely to exaggerate the stereotype. A clas-
ful impacts of tobacco, silicone breast imsic example is the Jets and the Sharks from
plants, reactions to fen/phen, rollovers, and/est Side Story.
tire separations. It is never clear whether Stereotypes can be generalized from
this coverage will be helpful or harmful topersonal characteristice.§., attractive-
the defendant. In jury research discussionsess) and personality traite.g., outgo-
the McDonald’'s award inevitably comesng). People tend to make attributions for
up. Jurors often mention it as a gross injusertain personal characteristics and traits.
tice to the legal system. For example, attractive people are often

To be effective in voir dire, lawyersseen as more credible, outgoing people as
need to know jurors’ perceptions of thenore liberal, and librarians as more intro-
news coverage. Sometimes giving the juerted. The reality is that personality traits
rors additional information about the casare not stable; they shift from situation to
can change attitudes. Other times, the isituation. A person can be outgoing in a

sues are best left alone. familiar setting and reticent in an unfamil-
iar situation or vice versa. The librarian
STEREOTYPES who is knowledgeable about the issues of a

case and generally a mouse at work, could

be vocal in the jury room. To assume that
Just as habits in daily life help peoplshe will not be vocal because she is a li-

remember where they put their keys, stérarian could be a costly mistake.

reotypes help one to make quick decisions

about people and things. We use stereB: How Stereotypes Help

D e o MarY ecuBalons & Stereoypes can be el I the ab-

: . sence of personal knowledge of an indi-
tor, lawyer, judge, college teacher, SC'er{/idual, stereotypes about a group to which

tist, laborer, police officer, bank ofﬂmallgat individual belongs give us useful in-

A. What Stereotypes Are

mechanic and bus driver. Occupations stg- . . )
P ormation. Knowing a person’s occupa-

reotyped as “female” include sales cler nal group gives us insight into what this

secretary, schoolteacher, phone opera , ; : ;
and social worker. A person in a hospit grson S qlay might b.e like. For instance, a
onstruction worker’'s day generally is

corridor who sees two physicians—a may e : .
and a woman in white coats—tends to a illed with interactions with men. There

proachthe woma a f she werethe nurle, e of sccdents hat moht ceeur,
Stereotypes constitute people’s belie%

; .. Stories of the building under construction.
about groups—beliefs that may be positiv the case being tried involves a degree of

or negative, accurate or inaccurate. physical risk, the defense might choose to

A”Inor':' f(ljiﬁlr:l:éu;ferggtPr:jsuglsczf(sé) rd(ce)rnat ve a construction worker remain on the
o A 99 y because a construction worker may be

e e esensflore ey o view rsk as par of the o
nismst Stereotypes are likely to be exag"fmd take responsibility for accidents that

gerations of whatever real differences may "
exist between groups. Exaggerations 98 How Stereotypes Mislead

e | never want any teachers or postal
workers on my jury!

1. GORDON W. ALLPORT, THE NATURE OF PRE- e Women are more sympathetic to
JUDICE (Addison-Wesley 1954). plaintiffs.
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e African Americans award higherA. Methods and Limitations

damages in inner cities. Jury consultants identify the trial team’s

These are examples of stereotypes tha¢eds, determine what is feasible, and
can be misleading. As we have learnedjatch methods to the client’s time and re-
some people will not fit the stereotypesources, together with the risks involved.
that we attribute to them. Many racial an&or example, lawyers who want help in
gender issues get us in trouble. Stereotypiesy selection the night before trial obvi-
often approach the extreme. The stereously will not secure the benefits of testing
typed characteristics are seen as too cothe case. Jury selection can be done relying
mon within the group and too rare outsidsolely on the expert’s intuition and knowl-
the group. For example, “All Germans aredge base. Hypothesizing about jury pro-
precise and exacting. No non-German fdes without empirically testing the case is
precise and exacting.” “All Swedes are libless costly. In less complex cases, a few
eral and sexually free. No one other thanteours of case strategy consultation may
Swede is liberal or sexually free.” suffice. Using empirical techniques to test

More often than not, we try to provehypotheses or hunches is costlier, but it
rather than disprove the stereotype. Whmay save the defense millions of dollars in
disregard information indicating moderapreventing runaway juries from awarding
tion or neutrality because this informatiomamages.
is more difficult to assimilate. Stereotypes Matching the research desige.g.
lead people to ignore individual differ-focus groups, mock trials or case scenario
ences. The more information people hawesearch) to research goals is a critical
about individuals, the less they rely omstep. The process of developing case strat-
their social stereotypes in arriving at judgegy has many variables that need to be
ments about those individuals. considered when measuring the issues or

Adhering strictly to stereotypes can leadomparing trial tactics or strategies. There
to incorrect peremptory challenges. In deare many ways of conducting jury re-
veloping a juror profile, empirical researctsearch Carefully planning and conducting
assists in determining factors that readilthe research is critical for strategy deci-
are seen, such as demographics, togetlsans.
with those that are not so readily seen, Limitations to scientific jury selection
such as attitudes and past experiencdmve to do with the number of jurors
Trial counsel need to be wary of chalneeded to generalize to the venire. It is
lenges that pertain to a particular classesasier to test issues and attitudes about the
for instance, based on race or gender. @ase than to find predictors for jury selec-
competent jury consultant can guide yotion. To test for occupations in order to

throughBatson? discover if there are trends in how engi-
neers, teachers or bartenders view the case,
JURY RESEARCH the sample size for each of the categories

sury researeh gives th tial team an ofl, 2 reased, To test perceptons o
vantage in developing case strategy, ju d P Y

selection and settlement decision makin 'Is'ml_ézwgﬁrﬁ ar'lor:]:':{ev:/ogpoetne;rsvi?rl:il?]eégr?—r
One goal for jury research might be to te ' ; .
different case strategies, another to te @ larger sample is needed. This per
which jurors to strike, and another to

evaluate potential awards and damag ‘2. Batson v. Kentucky, 476 U.S. 79 (1986). The

Some trial counsel simply want practicourt held that the equal protection clause of the

trying the case in front of a mock panell4th Amendment governs the exercise of peremp-

Occasionally, in-house lawyers may warlpry challenges, which may not be used in a dis-
. ,criminatory way.

to evaluate who should try their company’s 3. cynthia R. Cohenpnderstanding Jury Re-

case. search 3 RRACTICAL LITIGATOR 73-85 (1992).
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mits discovery of what characteristicsnaintenance routines is useful. While sym-
within the female sample or male samplpathy is a factor, some jurors are set
makes some people pro-plaintiff. against using sympathy as a means for de-
Jury research costs time and monetermining a verdict. In the tire case, during
Trial lawyers take valuable time from thevoir dire jurors were talking about retreads
litigation battles to brainstorm and discusthey used to buy when they were students
case strategy with jury consultants. Trigust scraping by. Many jurors had tires
teams also allow time for the consultantseparate without the event turning critical.
to develop the research and recruit the jughose who successfully dealt with the situ-
rors. Scientific jury selection takes 10 tation were less inflamed by the fact that
30 days from inception or development othe tire separated. They were aware that
the initial study to the report. It can costoad conditions and mileage are factors.
from $10,000 to $100,000. When a juror’'s experience is close to the
The benefits are that jury research savepicenter of the case, we often see chal-
time by helping clients understand percepenges for cause. In a recent case, there
tions of the issues earlier and by avoidingas one juror who physically looked like
costly mistakes at trial. Jury profiles caferin Brokovich and whose family experi-
be used effectively by trial lawyers an@®nce was extremely close to the victim’s.

jury consultants at trial. Her family had a pending lawsuit with
claims for millions in a medical malprac-

B. Jurors’ Perceptions and tice suit. The obstacle in the case was the
Obstacles to Overcome judge who let the juror speak from the jury

. box instead of calling her to the sidebar.
Jurors will view the case based on the{fyhen the judge asked her if she would like

experiences. They sometimes add “factyg talk about it privately, the juror said,
that do not exist in the case. In the hurng | can talk about it from here.” She
dreds of cases that we have studied, thgfgs excused for cause. Jurors’ perceptions
are common obstacles. Viewpoints aboere probably not tainted badly, since she

insurance companies and about punishingneared radical and sounded too sensitive
COI‘poratlonS Val’y. Some JUI’OI’S JUS'[ do nqb listen to the case at hand.

like insurance companies. Of course, there

also are jurors who stri_ve to keep insur- JURY QUESTIONNAIRES

ance rates down. Other jurors will add dol- ] ] )

lars to the damages (or award punitive What if the opposing side has requested
damages), even if the verdict form doei€ use of a jury questionnaire for jury se-
not ask for additional compensation or pJection? Should you agree to its use? The
nitive damages. key to using jury questionnaires is to be

How can we spot jurors who will retali-more prepared than your opponent, espe-

ate against a defendant or punish a corpgl@lly if it is a lengthy questionnaire or

ration because of an unrelated incident thitere are a large number of jurors respond-

happened to them? An effective voir dird8: _ _ , .
should uncover personal incidents that af- Consideration of the judge’s practices is
fect the jurors’ views. Bringing out the in_prumal. There is a broad continuum from

cidents in public, however, could be detrilud9es who allow vair dire to continue for
mental to the case. Jury questionnaires &18YS OF Weeks to judges who will not allow
effective in not polluting the entire venireg2y VoI diré by the lawyers. Some judges

when a juror has a negative experience thitll use @ jury questionnaire to speed up
could affect perceptions of your case. the jury selection process. Some will cur-

In tread separation cases, jurors mig}tﬁlil any voir dire if a questionnaire is used.
be sympathetic to quadriplegics injured i .
automobile accidents. Uncovering their eﬁ' Developed from Artifacts
periences with tires, driving practices and It is a mistake to borrow a jury question-
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naire from another case without testing it. 2. Family and Community
You might have the questions, but what do  Orientation

the answers mean for your particular case?H
The other side might test the questions thﬁ_}u
you have proposed. It is important to use
the right instrument for each case. Have
you ever used SAT scores to predict whicrtp]i
jurors would favor your case? Some attor-
neys think these scores might work be-
cause smarter people might like the
defense’s positions better than less intelli- Are you familiar with quality control
gent people. Some venues might be luckyocedures?

to get a single college-educated juror; oth- Are you knowledgeable about health

ers are flooded with jurors who have dognd medicine?
torates. Are you knowledgeable about how ma-

chines work?

ow long have you lived in your com-
nity?

Do you have children?

What child safety practices are you fa-
liar with?

3. Knowledge Questions

B. Jury Research Basis , _
) ) 4. Experience Questions
There are two types of juror question-

naires: (1) research questionnaires used adiave you ever worked for a large corpo-
instruments during the jury research phaseétion? _

and (2) questionnaires used to gather infor- Have you ever filed for unemployment
mation about the individual jurors from thedr disability? .
venire. These are distinctly different. The What do you look for most when buying
jury research questionnaire employs identft New car?

fiers or predictor questions. The jury ques- DO you look for safety features or cost?
tionnaire used in court will have questions What kind of car do you own? Have you
agreed on by both parties. It is important 8ver owned a Japanese car? German car?

keep the predictor questions embedded lf@lian car? .

the in-court questionnaire. Do you listen to traffic reports on the car
Questions in the jury research questio@dio?

naire reflect the issues of the case. Predic;-Hj;lve you ever worked on an assembly

tors may include questions regarding work € . _ .

experience, family and community orienta- Do you try to repair machines yourself*

tion, and media exposure. Do you wprk W|th_mechan|<_:al en_glnes?

Here is a list of predictor questions com- PO You ;unker with machines in your

piled from real cases. Of course, thes¥are time:

questions will not necessarily be predictors A€ You technologically oriented?
for a subsequent or unrelated case. _Do you tune up your car or change the
oil yourself?

1. Media Habits Do you read operating instructions when
using a new machine?
How often do you read a newspaper? Have you ever kept maintenance records
How much television do you watch?  on office equipment?
What are your favorite shows? Do you read warnings on labels?
What have you learned from the media? Do you take vitamin supplements?
How often do you watch TV law Have you ever taken diet pills?
shows? Has anyone in your family ever worked
Have you ever watched newsmagazirfer a hospital?
shows about airbags, antilock brakes, Have you ever been involved in a law-
safety belts, rollovers or tires? suit? Were you being sued or suing some-
Do you readConsumer Repor®s one? Were you satisfied with the outcome?
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5. Attitude Questions ror at this point is distracting and a waste

Are you satisfied with your current jobOf the resources.

or occupation?
What are your views about safety con-COURTROONI COMMUNICATION

sciousness? . A. Judge
Do you think that passengers should Jurors look to the judge as the authority

wear seatbelts? S
Do you think that an automobile manuf’md for direction in what they should or
facturer should be required to build a failSnould not do. Jurors% take nlotlce of the
safe automobile? judge’s bias. Judges frequently create bi-
Do you think that a car owner is respon‘filseS in jurors.
sible for maintaining a safe car?
When a brake pedal only goes halfwa
to the floor, do you think that is a signal Some people will lie to get on the jury.

. Jurors

for a driver to stop? Some people readily communicate that
Are some people careless? they would like to be somewhere else than
Do you think that there is quackery irin the courtroom. Many will claim hard-
the vitamin world? ship or a planned vacation. Detecting lying
Do manufacturers adequately labebehavior can be difficult if one is not
products? trained to do so.
How do you feel about the FDA's prac-
tices? C. Trial Counsel

Do you like doctors? . .
Are you concerned with environmental Trial counsel have different sets and lev-

wastes? els of skills. Sometimes one lawyer is out-
Do you favor regulation of pesticides¢lassed by the other. Sometimes one just

herbicides. and other chemicals? makes simple mistakes in recalling names.
Do you F’,refer glass bottles to cans? 10 build rapport, it is important to use the
Do some people misrepresent a pre-effors’ names, remember what they said,

isting condition or illness? self-disclose when appropriate and be re-
Do you believe that wealthy defendantgPectful to the jurors.
are common targets for lawsuits? Sometimes the opposing counsel are not

aware that they are alienating the jurors

T cause. Never make a joke focused on a ju-

When each of 600 prospective jurors anpr or put a juror on the spot. Even banter-
swers a 25-page questionnaire, so much iy remarks, such as why the juror was late
formation is provided that it is difficult to j, returning from the lunch break, may put
decipher or organize it, and this can bgne juror in the spotlight. The juror may be

fense team must be able to focus on eagBnter of attention or an occasion for

individual as that individual comes into thggghter.

box. Not having a questionnaire manage-

ment system in place when jurors havg patson Challenges

filled out a questionnaire is a major im-

pediment to getting a favorable jury. In J.E.B. v. Alabama ex rel. T.Bthe

Searching for the information on each juJ.S. Supreme Court extended the 1986
Batson rule, which barred race-based pe-
remptory challenges of potential jurors, to

- _ _ apply to gender-based peremptory chal-

4. SeeD. Goleman,Studies Point to Power of lenges as well. Justice Blackmun’s major-

Nonverbal SignalsN.Y. TiMEs, April 8, at 17, 20. . - .
5. 511 U.S. 127 (1994). ity opinion stated that selection by sex was
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an “overbroad stereotype” about gender. EFFECTIVE VOIR DIRE
Justice O’Connor in a concurring opinio .
made clear that she did not %haﬁe tf?bé' Know the Audience
majority’s view that all sex distinctions During voir dire, the trial team that
should be banned. She wrote, “We knoknows more about the jurors does the best.
that like race, gender matters. In rape cas@s well as being quick on your feet, your
for example, female jurors are somewhgtreparation before coming to the court-
more likely to vote to convict, than maleroom contributes to successful voir dire.
jurors.” Justice Scalia’s dissent stated thdury research helps you develop a convinc-
the ruling undermines the concept of pdng strategy and target which people you
remptory challenges. want on the jury.

What should the defense do if a plaintiff
makes a Batson challenge? Justice BlacRB- Focus on Developing Credibility

mun says that if counsel can supply a non- e yymper one goal of trial counsel

discriminatory reason for exercising ey, pe to develop a respectful relation-

peremptory challenge, the juror can be e)éhip with the jurors. You can sell your

cIuded.I o btebeffecgilvet on thei challeng%ase, but that should not be your primary
counsel must be ready 1o SUpply an ansWiga) “Tria| attorneys who lose sight of ju-

based on the juror's attitudes or experf, .o 45 people and try to stuff their case

ences. Being forced to focus on the Jurorg,n jurors' throats will not be respected.
attitudes or experiences is advantageo hen respect is established, lawyers are

because gross errors can be made in V@il a5 more genuine. Jurors are more
dire if narrowly focused on stereotypes. fikely to trust them and believe in their
For trial counsel, the ramifications o

the ruling on gender are (1) a greater chal®>®
lenge to remove an unwanted juror frofg - At des Change, Experience Lasts
the panel; (2) less versatility with peremp-
tory strikes by revealing reasons for de- Through juror interviews, we find that
selection; (3) a necessary refinement of osome jurors’ attitudes do change during the
servational skills during voir dire; (4) ancourse of the trial. Some jurors like to
increased need for pretrial jury research gather more data than others and do not
discover predictive attitudes, behaviorgiake up their minds until they hear all the
and experiences; and (5) a need for bettevidence. Some jurors do not make up
jury questionnaires in court that reveal digheir minds until they hear others in delib-
criminating factors. erations. Still others are obstinate and like
Should the defense take an offensive pbeing resistant. They may cling to their
sition and make a Batson challenge? Thearly perceptions, no matter what the evi-
certainly would force plaintiffs to revealdence is. Attitudes shift, but experience
their hand. lasts forever.



